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 1.  TIME:  9:00   CASE#: MSC18-00247 
CASE NAME: SELBY VS. TWC DEALER GROUP 
HEARING ON MOTION TO/FOR PRELIMINARY APPROVAL FILED BY BRENT L 
SELBY 
* TENTATIVE RULING: * 
 
The Supplemental Declaration of Stan S. Mallison sufficiently addresses the concerns indicated 
in the Court’s prior tentative ruling.  First, a calculation of the likely recovery has been provided 
that enables the Court to conclude that the recovery is reasonable, including the low penalty 
payment.  Second, the LWDA has been notified of the settlement.  Third, while the matter could 
be implemented without a claims requirement, enough reason for a claims procedure has been 
provided to leave the matter within the range of reasonableness.  Fourth, the class members are 
sufficiently fluent in English that alternative languages are not necessary.  Fifth, the cy pres fund 
has been justified, subject to actual selection as part of settlement.  The motion for preliminary 
approval is granted. 
 

  

  
 2.  TIME:  9:00   CASE#: MSC18-00641 
CASE NAME: MOLESTINA-ESQUIVEL VS. BAY MED 
HEARING ON MOTION TO/FOR COMPEL ARBITRATION AND STAY PROCEEDINGS 
FILED BY BAY IMAGING CONSULTANTS MEDICAL GROUP, INC , BAY 
* TENTATIVE RULING: * 
 
 
The motion to compel arbitration brought by defendants Bay Imaging Medical Consulting, LLC 
aka Bay Imaging Consultants and Bay Imaging Consultants Medical Group is denied.  The 
claims of plaintiff Melody Molestina-Esquivel under the Private Attorneys General Act (“PAGA”), 
Labor Code section 2698 et seq., are not subject to arbitration nor do civil penalties for unpaid 
wages constitute individual claims such that they should be severed for arbitration. 
 

I. Background 
 
Plaintiff, having provided notice of various Labor Code violations by defendants, brought this 
complaint under PAGA to seek civil penalties on a representative basis for defendants’ Labor 
Code violations.  As part of her employment, plaintiff agreed that “any and all claims or 
controversies between me and [Defendants] … relating to my employment with [Defendants], or 
termination thereof, including … any violation of any state of federal law shall be resolved by 
arbitration ….”  (Morgan Decl., Exh. A, ¶ 1; Exh. B, ¶ 1; Exh. C, ¶ 1.)  The parties agreed to 
resolve disputes pursuant to the American Arbitration Association Employment Dispute 
Resolution Rules.  (Morgan Decl., Exhs. A-C.)  This language appears in all three versions of 
the agreement that plaintiff signed.  (Id.)  Section 6 of those rules provides that the arbitrator 
shall have “the power to rule on his or her own jurisdiction, including any objections with respect 
to the existence, scope, or validity of the arbitration agreement.  (DeCourcy Decl., Exh. D.) 
Defendants move to compel arbitration of a specific subset of plaintiff’s claims: her 
underpaid/unpaid wages claims under Labor Code section 558, subd. (a).   
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II. An arbitration agreement may allow an arbitrator to decide the threshold question of 
arbitrability by incorporating arbitration rules, but that presumes the parties agreed to 
arbitrate the dispute in the first place.   

 
Defendants argue that the entire question of arbitrability should be put to the arbitrator given the 
incorporation of the AAA rules.  Typically, “‘when … parties explicitly incorporate rules that 
empower an arbitrator to decide issues of arbitrability, the incorporation serves as clear and 
unmistakable evidence of the parties' intent to delegate such issues to an arbitrator.’”  
(Greenspan v. LADT, LLC (2010) 185 Cal.App.4th 1413, 1442, quoting Contec Corp. v. Remote 
Solution, Co., Ltd. (2d Cir. 2005) 398 F.3d 205, 208; see also Sandquist v. Lebo Automotive, 
Inc. (2016) 1 Cal.5th 233, 243 [“No universal one-size-fits-all rule allocates that question to one 
decision maker or the other in every case. Rather, ‘who decides’ is a matter of party 
agreement.”].)  
 
But the threshold question is whether the parties agreed to arbitrate these disputes in the first 
place.  Plaintiff argues that her claims – including her individual wage claim – are all PAGA 
claims brought on behalf of the state, not the individual, and are therefore not subject to 
arbitration.  (See Iskanian v. CLS Transportation Los Angeles, LLC (2014) 59 Cal.4th 348, 383, 
386.)  Thus, there is no consent to arbitration in the first instance and no basis for the arbitrator 
to decide anything.   
 

III. A conflict exists in the Court of Appeals as to whether the remedy for individual 
wages must be severed and arbitrated by a PAGA plaintiff who has agreed to 
arbitration. 

 
Arbitration is a matter of consent, not coercion, so a party must agree in order to be required to 
arbitrate. (See Pinnacle Museum Tower Assn. v. Pinnacle Market Development (US), LLC 
(2012) 55 Cal.4th 223, 236.)  A PAGA claim is unwaivable and is outside the Federal Arbitration 
Act’s coverage because “it is not a dispute between an employer and an employee arising out 
of their contractual relationship. It is a dispute between an employer and the state….” (Iskanian, 
supra, 59 Cal.4th at 383, 386, emphasis in original.)   In other words, analogous to a qui tam 
action, the plaintiff acts as the proxy of a state’s labor law enforcement agencies to pursue civil 
penalties that the state could obtain.  (Id. at 380, 382.)  Thus, general language requiring an 
employee to arbitrate “all disputes” with an employer cannot compel arbitration of PAGA claims 
as a matter of public policy. (Hernandez v. Ross Stores, Inc. (2016) 7 Cal.App.5th 171, 178.)   
 
A thornier issue is whether claims that plaintiff could have brought individually, but which she 
could also recover under PAGA, are subject to arbitration.  Here, defendants argue that 
plaintiff’s claim for unpaid wages under Labor Code section 558 represents an individual 
recovery and is therefore severable and arbitrable.  They request that the remainder of the 
PAGA matter be stayed until completion of that arbitration.  
 
Case law has clarified the distinction “between a request for statutory penalties provided by the 
Labor Code for employer wage-and-hour violations, which were recoverable directly by 
employees well before the [PAGA] became part of the Labor Code, and a demand for ‘civil 
penalties,’ previously enforceable only by the state's labor law enforcement agencies.”  
(Iskanian, 59 Cal.4th at 381.)  Iskanian represented the California Supreme Court’s attempt to 
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reconcile PAGA with the United States Supreme Court’s decision in AT&T Mobility LLC v. 
Concepcion (2011) 563 U.S. 333, 351-352, enforcing class action arbitration waivers under the 
FAA. (See Iskanian, supra, 59 Cal.4th at 381.)  Iskanian held that civil penalties recovered on 
behalf of the state did not run afoul of the FAA because they represented state enforcement 
actions, as opposed to a recovery by employees in their individual capacities which might be 
bound to arbitration.  (See id. at 384.)   
 
But do underpaid wage claims, recoverable under Labor Code section 558, subd. (a), constitute 
“civil penalties” sought on behalf of the state, or individual claims that might be subject to 
arbitration?  The statute labels them as civil penalties even though it recognizes that wages are 
payable to the affected employee.  (Lab. Code § 558, subds. (a), (a)(3).)   Yet District Courts of 
Appeal have split and the issue is now pending before the California Supreme Court.  (See 
Lawson v. ZB, N.A. (2017) 18 Cal.App.5th 705, 722-724, review granted by Lawson v. ZB, N.A. 
(2018) 230 Cal.Rptr.3d 440.)   
 
In 2012 and prior to Iskanian, the Fourth District held that the $50 and $100 amounts imposed 
for violations of section 558, subd. (a), as well as the underpaid wages that went to the 
employee, both constituted civil penalties. (Thurman v. Bayshore Transit Management, Inc. 
(2012) 203 Cal.App.4th 1112, 1147.)   “We agree … that the entire remedy provided by section 
558, including the recovery of underpaid wages, is a civil penalty, as noted by the California 
Supreme Court….”  (Id., citing inter alia, Reynolds v. Bement (2005) 36 Cal.4th 1075.)   
 
Post-Iskanian, the Second District addressed whether an employee’s individual claims should 
be severed for arbitration.  (See Williams v. Superior Court (2015) 237 Cal.App.4th 642, 649.)  
Specifically, plaintiff brought a PAGA claim for failure to provide rest periods, and the employer 
sought arbitration as to the underlying dispute of whether the employee was denied such rest 
periods such that he as an “aggrieved employee” under the Labor Code.  The Court of Appeal 
rejected the attempt to split the claims. “[C]ase law suggests that a single representative PAGA 
claim cannot be split into an arbitrable individual claim and a nonarbitrable representative claim. 
… Accordingly, petitioner cannot be compelled to submit any portion of his representative PAGA 
claim to arbitration, including whether he was an ‘aggrieved employee.’”  (Id., emphasis in 
original.) 
 
In 2016, the Fourth District issued its opinion in Hernandez, supra, 7 Cal.App.5th 171, 178, 
affirming the trial court’s denial of a motion to compel arbitration.  There, plaintiff had signed an 
arbitration agreement agreeing to submit “any disputes” to arbitration, then brought a single-
count PAGA action.  The employer sought arbitration over her individual claim that she was an 
“aggrieved party” under PAGA.  The Court first held that Iskanian barred arbitration of PAGA 
claims even under a broad “all disputes” language in the agreement.  (Id.)  Next, finding 
Williams persuasive, the Court held that there was “no authority” to support the argument that 
an employer could force arbitration of “individual aspects” of an employee’s PAGA claim while 
maintaining the representative claim in court.  (Id.)  Requiring litigation in multiple forums would 
thwart PAGA’s public policy to empower the employee to enforce the Labor Code on behalf of 
the state.  (Id.)   
 
The Fifth District became something of an outlier in 2017, when it expressly disagreed with the 
Fourth District’s opinion in Thurman as read in tandem with Iskanian.  (See Esparza v. KS 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   39 
HEARING DATE:   01/31/19 

 
 

- 4 - 

Industries, L.P. (2017) 13 Cal.App.5th 1228, 1246.)  Esparza held that an employee’s section 
558 recovery of unpaid wages was arbitrable as a “private dispute, because ... it could be 
pursued by Employee in his own right….”  (Id.)   Fundamental to Esparza’s conclusion that 
underpaid wage claims were arbitrable was the fact that no part of those recoveries were paid to 
the state. (Id. at 1242 [“Although the statute refers to the amount 'as a penalty,' it does not 
constitute a 'civil penalty' as that term is used in Iskanian because it is payable to the employees 
and not a state agency."].)  The Ninth Circuit has since adopted Esparza’s reasoning in a brief, 
unpublished memorandum opinion.  (See Mandviwala v. Five Star Quality Care, Inc. (9th Cir. 
2018) 723 F.App'x 415, 417.)  Unsurprisingly, the Fourth District later disagreed with Esparza in 
Lawson, but Lawson is now only persuasive authority as it is under review.  (See Cal. Rules of 
Ct., rule 8.1115, subd. (e)(1).)   
 
Defendants argue that this Court must compel arbitration because Esparza is “the only citable 
California case addressing the arbitrability of claims for unpaid wages under Labor Code section 
558.”  (Defendants’ Memorandum, p. 17:2-3, emphasis in original.)  But that conclusion reflects 
too narrow a view of the case law.  While certain other cases did not expressly deal with unpaid 
wages claims under section 558, they still contradict Esparza.  The conclusion of Thurman that 
both forms of relief constitute civil penalties remains good law, and at least by implication 
suggests that neither can be subject to arbitration. But other cases present their conflict outright. 
Williams states explicitly that an employee “cannot be compelled to submit any portion of his 
representative PAGA claim to arbitration....”  (Williams, supra, 237 Cal.App.4th at 649, emphasis 
added.)  Hernandez is equally clear: “There is no authority…that an employer may legally 
compel an employee to arbitrate the individual aspects of his PAGA claim while maintaining the 
representative claim in court.”  (Hernandez, supra, 7 Cal.App.5th at 178.)  And Hernandez goes 
a step further by holding that splitting claims would violate the very public policy underlying 
PAGA.  (Id.)  These cases are irreconcilable with Esparza, which would take one representative 
remedy (unpaid wages) and make it arbitrable as to the individual plaintiff, splitting the claims 
and forcing litigation in multiple forums.  So a conflict exists with or without Lawson.  
 

IV. Severing and arbitrating plaintiff’s unpaid wages claim would defy the public policy 
behind PAGA, and therefore the motion is denied. 

 
When confronted with such a conflict among Courts of Appeal, this Court “can and must make a 
choice between the conflicting decisions."  (Auto Equity Sales, Inc. v. Superior Court (1962) 57 
Cal.2d 450, 456.)   The Court concludes that the both the weight of authority and public policy 
support denying arbitration where a PAGA plaintiff’s action includes representative wage claims 
that, by definition, happen to include her own personal wage claim.   
 
One form of relief the state may obtain in a PAGA claim is unpaid wages for the individual acting 
as the PAGA representative, but this does not convert that state right into an individual claim 
which may be compelled to arbitration.  Indeed, “‘every PAGA action, whether seeking penalties 
for Labor Code violations as to only one aggrieved employee—the plaintiff bringing the action—
or as to other employees as well, is a representative action on behalf of the state.’” (Id. at 387, 
quoting conc. opn. of Chin, J., id. at 394, second emphasis added.)   Put another way, while the 
individual employee could have brought only her own claim, she is free to choose to bring a 
PAGA claim even if that ultimate recovery might include remedies she could have received in an 
individual case.  The price she pays for this is straightforward: She has to satisfy the PAGA 
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standards, which she would not in an individual action.  (See, e.g., Lab. Code § 2699.3.)  The 
benefits are equally straightforward: As a PAGA claimant, she may obtain recovery for more 
than just herself.  (See Iskanian, supra, 59 Cal.4th at 382 [“The PAGA conforms to these 
traditional criteria [of a qui tam action], except that a portion of the penalty goes not only to the 
citizen bringing the suit but to all employees affected by the Labor Code violation.”].)  But simply 
because PAGA has a remedy payable to her as an individual does not mean that she is not still 
acting on behalf of the state.  (See Iskanian, supra, 59 Cal.4th at 387.)   
 
To hold otherwise would defeat the representative purpose of PAGA in any unpaid wage claim 
by employees subject to an arbitration agreement.  Hernandez is persuasive on this point.  A 
plaintiff would have to arbitrate one remedy available as part of the civil penalties under PAGA 
but try the remainder, delaying the latter until resolution of the former.  Putting the representative 
claim on hold to arbitrate the individual wage claim would be inconsistent with the public policy 
of the statute and Iskanian.  In a similar vein, it would also discourage PAGA claimants who 
have signed arbitration agreements from bringing claims for unpaid wages, even though PAGA 
specifically allows their recovery in the representative action – recovery, that is, for all affected 
employees, one of whom just happens to be the plaintiff. 
 
Iskanian mentioned in dicta that penalties were largely payable (75%) to the state.  (Supra, 59 
Cal.4th at pp. 387-388; see also Lab. Code §2699, subd. (i).)  But the Court hardly made that 
percentage of recovery a decisive factor.  Rather, Iskanian held that every PAGA action is 
representative in nature even if it vindicates the right of only one employee.  (Id. at 387.)  
Further, “a PAGA litigant's status as ‘the proxy or agent’ of the state’ [Citation.] is not merely 
semantic; it reflects a PAGA litigant's substantive role in enforcing our labor laws on behalf of 
state law enforcement agencies.”  (Id. at 388.)  That role is not dependent on how much 
recovery flows directly into state coffers.  The state has a substantial enforcement interest in 
making sure workers are properly paid.  
 
For these reasons, defendants’ motion to compel arbitration is denied. 
 

  

 3.  TIME:  9:00   CASE#: MSC18-01636 
CASE NAME: LEVY G MANUNTAG VS FIRST AMERI 
HEARING ON JOINDER TO DEMURRER TO FIRST AMENDED COMPLAINT ( 
FILED 01-04-19 BY AFFINIA DEFAULT SERVICES AND NBS) 
* TENTATIVE RULING: * 
 
 Without opposition, the demurrer is sustained, without leave to amend. 
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 4.  TIME:  9:00   CASE#: MSC18-01636 
CASE NAME: LEVY G MANUNTAG VS FIRST AMERI 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of MANUNTAG FILED 
BY SPECIALIZED LOAN SERVICING, MORTGAGE ELECTRONIC REGISTRATION 
* TENTATIVE RULING: * 
 
Without opposition, the demurrer is sustained, without leave to amend. 
  

  

 5.  TIME:  9:00   CASE#: MSL18-00296 
CASE NAME: ASSET CAPITAL VS FALLEY 
HEARING ON MOTION TO/FOR ENTRY OF JUDGMENT PURSUANT TO WRITTEN 
STIPULATION FILED BY ASSET CAPITAL RECOVERY GROUP, LLC, 
* TENTATIVE RULING: * 
 
Denied.  The declaration of John P. Kenosian does not establish the competence of the witness 
to testify to the material facts, i.e., that defendant defaulted on the stipulation.  (See C.R.C., 
Rule 5.111(b)(2) [“A declaration must be based on personal knowledge and explain how the 
person has acquired that knowledge.  The statements in the declaration must be admissible in 
evidence.”])  Payments were to be made to the client (Asset Capital Recovery Group), not to the 
litigation counsel, and the declaration does not set forth, through citation to admissible business 
records, a declaration from the client, or otherwise, how the declarant knows the necessary 
information.   
 

  

 6.  TIME:  9:00   CASE#: MSL18-02293 
CASE NAME: CAPITAL ONE VS. MARTIGOPOULOS 
HEARING ON MOTION TO/FOR JUDGMENT ON THE PLEADINGS FILED BY 
CAPITAL ONE BANK (USA), N.A. 
* TENTATIVE RULING: * 
 
Granted.  The motion establishes that the answer admitted all allegations of the complaint and 
raised no affirmative defenses.  There is no opposition. 
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 7.  TIME:  9:00   CASE#: MSL18-03627 
CASE NAME: BANK OF AMERICA VS IBARRA 
HEARING ON MOTION TO/FOR TRANSFER VENUE TO SOLANO COUNTY FILED 
BY BANK OF AMERICA, N.A. 
* TENTATIVE RULING: * 
 
Granted.  The matter is transferred to Solano County, if plaintiff pays the transfer fee no later 
than February 21, 2019.  If the transfer fee is not paid, this Court retains jurisdiction. 

  

 8.  TIME:  9:00   CASE#: MSL18-05437 
CASE NAME: PORTFOLIO VS. GUNDERSEN 
HEARING ON MOTION TO/FOR JUDGMENT ON THE PLEADINGS FILED BY 
PORTFOLIO RECOVERY ASSOCIATES, LLC 
* TENTATIVE RULING: * 
 
Granted.  The motion establishes that the answer admitted all allegations of the complaint and 
raised no affirmative defenses.  There is no opposition. 

  

 9.  TIME:  9:00   CASE#: MSL18-05437 
CASE NAME: PORTFOLIO VS. GUNDERSEN 
CASE MANAGEMENT CONFERENCE (COLLECTIONS) 
* TENTATIVE RULING: * 
 
 Given the ruling on Line 8, the Case Management Conference is vacated. 

  

10.  TIME:  9:00   CASE#: MSN18-1101 
CASE NAME: MOUNT DIABLO UNIFIED SCHOOL DI 
HEARING ON MOTION TO/FOR TERMINATING OTHER SEVERE SANCTIONS 
FILED BY MICHAEL GEARY WILSON 
* TENTATIVE RULING: * 
 
 Hearing continued to February 7, 2018 at 9:00 a.m. 
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11.  TIME:  9:00   CASE#: MSN18-2228 
CASE NAME: OAK HILL PARK VS THE CITY OF A 
HEARING ON MOTION TO/FOR REQUEST FOR CEQA HRG DATE FILED BY OAK 
HILL PARK COMPANY 
* TENTATIVE RULING: * 
 
No appearance required.  The parties have submitted a stipulation to vacate this hearing while 
they meet and confer about the schedule for the hearing.  The Court agrees, but has not 
processed the proposed order, because the parties have not submitted a proposed order to the 
Complex Litigation Electronic Mailbox in accordance with the Electronic Case Filing Standing 
Order, Section XI, page 8, line 1.  (See http://www.cc-courts.org/civil/complex-litigation.aspx.)  
The parties are directed to include in their discussions any modifications required by the Court’s 
ruling concerning intervention by Save Mount Diablo. 
 

  

12.  TIME:  1:30   CASE#: MSC16-02013 
CASE NAME: MEYER VS. MERITAGE  [COMPLEX] 
ISSUE CONFERENCE 
* TENTATIVE RULING: * 
 
Hearing vacated. 

                                                 ADD ON 

13.  TIME:  9:05   CASE#: MSC18-01636 
CASE NAME: LEVY G MANUNTAG VS FIRST AMERI 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of MANUNTAG FILED 
BY JAMES DIMON, JP MORGAN CHASE BANK, NA 
* TENTATIVE RULING: * 
 
Without opposition, the demurrer is sustained, without leave to amend as to Defendants JP 
Morgan Chase Bank, N.A., and James Dimon.  A judgment of dismissal with prejudice is to be 
entered as to those two defendants. 

 

http://www.cc-courts.org/civil/complex-litigation.aspx

